SARGASSUM MANAGEMENT STRUCTURES AND
WORK IN WATERS OF THE U.S.:
PERMITS, CONSULTATIONS, AND COORDINATION

“The views, opinions and findings contained in this report are those of the authors(s) and should not be
construed as an official Department of the Army position, policy or decision, unless so designated by other
official documentation.”
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USACE REGULATORY MISSION

To protect the Nation's aquatic resources and
navigation capacity, while allowing reasonable
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USACE REGULATORY AUTHORITIES

Authority Geographic Permit Requirement Examples
Section 10 . Booms
Rivers and Harbors All work over, t_hrough « Docks/Piers
Act of 1899 (RHA) | Navigable Waters | 2"d under navigable | 5oy iy
waters (e.g. dredging, .
of the US * Moorings/Anchors
docks, and beach . Seawalls
33 U.S.C 403 renourishment)
Section 404 « Shoreline
Clean Water Act of Waters of the US Stabilization
1977 (CWA) including oceans, | Discharge of dredged | * Ultility lines
rivers, lakes, or fill material * Crossings/Roads
33 U.S.C 1344 streams, wetlands « Beach Nourishment
W s W |
[ a

USACE Regulations for Regulatory Program at 33 C.F.R. 320-332
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Presenter Notes
Presentation Notes

33 C.F.R. 322.2(b):  The term "structure" shall include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir, boom, breakwater,
bulkhead, revetment, riprap, jetty, artificial island, artificial reef, permanent mooring structure, power transmission line, permanently
moored floating vessel, piling, aid to navigation, or any other obstacle or obstruction.

33 C.F.R. 322.2(c):  The term "work" shall include, without limitation, any dredging or disposal of dredged material, excavation, filling, or other
modification of a navigable water of the United States.



LIMITS OF USACE JURISDICTION
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Presenter Notes
Presentation Notes
This graphic illustrates the Corps area of jurisdiction in tidal and fresh waters.

Tidal Waters mean high water mark for Section 10 and high tide line for Section 404.
Freshwaters OHWM for Section 10 and 404 unless there are adjacent wetlands.
If wetlands present, use the 1987 Wetland Delineation Manual and Regional Supplement.



DOES THE USACE REGULATE SARGASSUM MANAGEMENT

AND/OR SARGASSUM REMOVAL?
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REGULATED ACTIVITIES - SARGASSUM BOOMS
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REGULATED ACTIVITIES - SARGASSUM BARRIERS
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NON-REGULATED ACTIVITIES -
SARGASSUM REMOVAL VESSELS

Photo credit: https://theoceancleaner.fr/

USACE does not regulate vessels, fishing, or
harvesting/removal of seaweed using a vessel.
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IS A USACE PERMIT REQUIRED?
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Presenter Notes
Presentation Notes
USACE permit required for the boom/barrier and anchors.
USACE permit not required for the vessel harvesting sargassum.


IS A USACE PERMIT REQUIRED?

Photo Credit:
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https://cen.acs.org/environment/sustainability/Sargassum

IS A USACE PERMIT REQUIRED?

.

Photo Credithttps://www.sanpedrosun.com/environment/2018/08/25/sargassum-continues-to-plague-the-caribbean-including-belize- m
tourism-industry-affected/
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IS A USACE PERMIT REQUIRED?
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IS A USACE PERMIT REQUIRED?

I
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TYPES OF USACE PERMITS

Types of Corps
Regulatory Permits

(33 CFR 325.5(b-c))

J

Individual
Permits

I

Standard
Permits

Letters of
Permission

General
Permits

Nationwide
Permits

Regional
General
Permit

Programatic

General
Permits
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Presenter Notes
Presentation Notes
Blue = Sargassum Management 
Red = No streamlined permits for sargassum management (as of December 2023)

USACE is exploring the possibility of creating a Regional General Permit for Sargassum Management Activities


PUBLIC INTEREST REVIEW
33 CFR 320.4(A)

21 Factors, including:
Conservation
Economics
Aesthetics
General Environmental Concerns
Wetlands (including mangroves)
Historic and Cultural
Fish And Wildlife Values
Flood Plain Values
Flood Hazards
. Land Use
. Navigation
. Shore Erosion and Accretion
. Recreation
. Water Supply And Conservation
. Water Quality
. Energy Needs
. Safety
. Food and Fiber Production
. Mineral Needs
. Consideration of Property Ownership

. Needs and Welfare of the People

The Corps cannot permit an activity that is contrary to the public interest. gfﬂ’gﬁ,‘{eﬁg’f
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Presenter Notes
Presentation Notes
The Corps evaluates the potential effects of the project, including cumulative effects, on the relevant public interest factors. 


MITIGATION

Mitigation Sequencing is the first step that must
occur for all projects proposing impacts to waters
of the U.S.:

— Avoid — Adverse impacts are to be avoided if there
IS a practicable alternative with less impact.

— Minimize - If cannot avoid, minimization of adverse
Impacts must be taken.

— Compensate — Compensatory mitigation is required
for unavoidable impacts which remain.

Mitigation Rule
— Issued in 2008 by USACE and EPA. (33 C.F.R. 332)



Presenter Notes
Presentation Notes
Text of 33 C.F.R. 320.4(r):

(r) Mitigation.1 (1) Mitigation is an important aspect of the review and balancing process on many Department of the Army permit applications. Consideration of mitigation will occur throughout the permit application review process and includes avoiding, minimizing, rectifying, reducing, or compensating for resource losses. Losses will be avoided to the extent practicable. Compensation may occur on-site or at an off-site location. Mitigation requirements generally fall into three categories.
1This is a general statement of mitigation policy which applies to all Corps of Engineers regulatory authorities covered by these regulations (33 C.F.R. parts 320-330). It is not a substitute for the mitigation requirements necessary to ensure that a permit action under section 404 of the Clean Water Act complies with the section 404(b)(1) Guidelines. There is currently an interagency Working Group formed to develop guidance on implementing mitigation requirements of the Guidelines.
(i) Project modifications to minimize adverse project impacts should be discussed with the applicant at pre-application meetings and during application processing. As a result of these discussions and as the district engineer's evaluation proceeds, the district engineer may require minor project modifications. Minor project modifications are those that are considered feasible (cost, constructability, etc.) to the applicant and that, if adopted, will result in a project that generally meets the applicant's purpose and need. Such modifications can include reductions in scope and size; changes in construction methods, materials or timing; and operation and maintenance practices or other similar modifications that reflect a sensitivity to environmental quality within the context of the work proposed. For example, erosion control features could be required on a fill project to reduce sedimentation impacts or a pier could be reoriented to minimize navigational problems even though those projects may satisfy all legal requirements (paragraph (r)(1)(ii) of this section) and the public interest review test (paragraph (r)(1)(iii) of this section) without such modifications.
(ii) Further mitigation measures may be required to satisfy legal requirements. For Section 404 applications, mitigation shall be required to ensure that the project complies with the 404(b)(1) Guidelines. Some mitigation measures are enumerated at 40 C.F.R. 230.70 through 40 C.F.R. 230.77 (Subpart H of the 404(b)(1) Guidelines).
(iii) Mitigation measures in addition to those under paragraphs (r)(1) (i) and (ii) of this section may be required as a result of the public interest review process. (See 33 C.F.R. 325.4(a).) Mitigation should be developed and incorporated within the public interest review process to the extent that the mitigation is found by the district engineer to be reasonable and justified. Only those measures required to ensure that the project is not contrary to the public interest may be required under this subparagraph.
(2) All compensatory mitigation will be for significant resource losses which are specifically identifiable, reasonably likely to occur, and of importance to the human or aquatic environment. Also, all mitigation will be directly related to the impacts of the proposal, appropriate to the scope and degree of those impacts, and reasonably enforceable. District engineers will require all forms of mitigation, including compensatory mitigation, only as provided in paragraphs (r)(1) (i) through (iii) of this section. Additional mitigation may be added at the applicants' request.



Regulatory Process Dlagram

Permit Required ( Pre-Application Meetlng No Permit Required

L

No
Application Complete?

(Optional) |

1

Public Notice

15-30 day Review
(if applicable)

=
e
ER T

US Army Corps
of Engineers ®




18

COORDINATION WITH AGENCIES

Section 7 Endangered Species Act (ESA)

— Administered by the U.S. Fish and Wildlife Service (USFWS)
and National Marine Fisheries Service (NMFS).

—ESA Section 7(a)(2): Requires federal agencies consult with &«
Services to ensure federal action is not likely to jeopardize the
existence of any federally listed species or destroy or
adversely modify critical habitat.

— USACE permit decision cannot be made until federal action is
in compliance with Section 7 ESA.

US Army Corps
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Presenter Notes
Presentation Notes
Section 7(a)(2) of the ESA requires that for actions authorized, funded, or carried out by a Federal agency, that the agency shall, in consultation with USFWS and/or NMFS, ensure that the action is not likely to jeopardize the continued existence of any endangered or threatened species or result in the destruction or adverse modification of the critical habitat of the endangered or threatened species. Therefore, before any activity can be authorized by the USACE under Section 404 of the Clean Water Act or Section 10 of the Rivers and Harbors Act of 1899, we must ensure that the project is in compliance with ESA.

For any activity that requires authorization under Section 404 of the Clean Water Act or Section 10 of the Rivers and Harbors Act, the USACE will need to make a determination on whether the activity would affect a Federally listed endangered or threatened species. This requirement stands whether the activity would qualify for authorization under a Nationwide Permit or Regional or Programmatic General Permit or whether the activity would require processing under a Letter of Permission or Standard Permit.



COORDINATION WITH AGENCIES

Section 7 ESA Consultation Opportunity

Programmatic Consultation

« Consultation addressing multiple actions on a program, region or other
basis (e.g., Sargassum!).

« |If the Corps develops an RGP, we will consult programmatically on the
actions covered.

« NMFS can determine if there is a need to develop a programmatic
consultation that lays out all necessary conservation measures that must
be followed for various sargassum related activities to avoid or minimize
take of listed species.
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Presenter Notes
Presentation Notes
In most cases, programmatic consultation is a programmatic tool to address consultation requirements within a certain region, and usually applies to certain categories of minor work.  The Service prepares a BO for the species and critical habitat under its purview considering potential effects from the specified activities in the specified region. In these cases, if a project meets the criteria in the programmatic BO, the project receives written concurrence from the Service without the need for individual consultation.  The programmatic concurrence may or may not require some form of coordination of project details for Service verification or tracking purposes.


COORDINATION WITH AGENCIES

Magnuson Stevens Fishery Conservation and Management

Act (MSFCMA) - Essential Fish Habitat

— Goal: Foster long-term biological and economic
sustainability of nation’s marine fisheries.

— Essential Fish Habitat (EFH): “..those waters and
substrate necessary to fish for spawning, breeding,
feeding, or growth to maturity.”

— USACE consults on federal action that may
adversely affect EFH Section 305(b)(2)

— EFH consultations can also be done programmatically.

NOAA Fisheries Liaison for the USVI:
Dr. Dinorah Chacin, dinorah.chacin@noaa.gov

US Army Corps
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Presenter Notes
Presentation Notes
In 1976, the Magnuson-Stevens Fishery Conservation and Management Act (MSFCMA) was enacted and is the primary law governing marine fisheries management in the United States and federal waters.  The MSFCMA established the U.S. exclusive Economic Zone from 3-200 miles offshore and created 8 regional fishery management councils (FMC), which are tasked with preparing Fishery Management Plans for federally managed species. The MSFCMA was amended in 1996 and mandated that the National Marine Fisheries Service (NMFS) and FMC protect important marine and anadromous fish habitat.  Only those species managed under a federal fisheries management plan have EFH.  EFH is defined in the MSFCMA as “...those waters and substrate necessary to fish for spawning, breeding, feeding, or growth to maturity.”  The rules promulgated by the NMFS in 1997 and 2002 further clarify EFH with the following definitions:  waters - aquatic areas and their associated physical, chemical, and biological properties that are used by fish and may include aquatic areas historically used by fish where appropriate; substrate - sediment, hard bottom, structures underlying the waters, and associated biological communities; necessary - the habitat required to support a sustainable fishery and the managed species’ contribution to a healthy ecosystem; and spawning, breeding, feeding, or growth to maturity - stages representing a species’ full life cycle.  EFH may be a subset of all areas occupied by a species. 

Text of Section 305(b)(4)(2) of MSFCMA:  
(2) Each Federal agency shall consult with the Secretary with respect to any action authorized, funded, or undertaken, or proposed to be authorized, funded, or undertaken, by such agency that may adversely affect any essential fish habitat identified under this Act. 

Section 305(b)(4) of MSFCMA:  (A) If the Secretary receives information from a Council or Federal or State agency or determines from other sources that an action authorized, funded, or undertaken, or proposed to be authorized, funded, or undertaken, by any State or Federal agency would adversely affect any essential fish habitat identified under this Act, the Secretary shall recommend to such agency measures that can be taken by such agency to conserve such habitat. 
(B) Within 30 days after receiving a recommendation under subparagraph (A), a Federal agency shall provide a detailed response in writing to any Council commenting under paragraph (3) and the Secretary regarding the matter. The response shall include a description of measures proposed by the agency for avoiding, mitigating, or offsetting the impact of the activity on such habitat. In the case of a response that is inconsistent with the recommendations of the Secretary, the Federal agency shall explain its reasons for not following the recommendations. 






COORDINATION WITH AGENCIES

Section 106 of the
National Historic Preservation Act (NHPA)

— Requires federal agency take into account the
effects of a federal undertaking on any historic
property

USACE permit decision cannot be made until federal
action is in compliance with Section 106.
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COORDINATION WITH AGENCIES

Section 401 Water Quality Certification (WQC) Bt

Environmental Topics v Laws & Regulations v Report a Violation v About EPA v

— CWA Section 401: 401 WQC required for permit or A section onGentfcaton

. - . section 401 Certficaton Final 2023 CWA Section 401 Water
license for activity that would discharge a pollutant “ome  Quality Certification

| I Rul
into waters of the U.S. mprovement Rule

Final 2023 Clean Water Act . S
» L] Section 401 Water Quality ~ @nnounce d the final 2023 Clean Water Act Section 401 Water Quality Certification Improvement
[ ] Iss u e y e e pa m e n o a n n I n g Certification Improvement Rule (2023 Rule). The final rule is grounded in the fundamental authority granted by Congress to

Rule states, territories, and Tribes to protect water resources that are essential to healthy people and

On September 14, 2023, the U.S. Environmental Protection Agency (EPA or the Agency)

thriving communities over the past 50 years. On September 27, 2023, the final 2023 Clean
hed i

and Natural Resources, Division of Environmental O et ety coremton provmon i ok pteet o

Federal Register. The final 2023 Rule went into effect on November 27, 2023.

Certification

]
I rote ctl o n Contact Us e Version published in the Federal Register: [ 2023 Clean Water Act Section 401 Water Quality

Certification Improvement Rule (pdf) (648.82 KB}

Upcoming Outreach and Engagement Opportunities

— USACE Regulations for 401 WQC at 33 C.F.R.
325.2(b)(1)
* No permit granted until WQC obtained or waived
 \WQC conditions become conditions of USACE
authorization.
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COORDINATION WITH AGENCIES

Coastal Zone Management Act (CZMA)
Federal Consistency

— Compliance with CZMA for projects affecting the
coastal zone in states/territories operating under a
CZM program approved under CZMA

* Project must be certified by the Department of Planning and
Natural Resources Division of Coastal Zone Management
as being consistent with the CZM program prior to haven-grande
authorization/permit issuance.

USACE Regulations for CZMA at 33 C.F.R.
325.2(b)(2)

Photo Credit: https://www.igymarinas.com/marinas/marina-yacht-
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Presenter Notes
Presentation Notes
33 C.F.R. 325.2(b)
(2) Coastal Zone Management consistency. If the proposed activity is to be undertaken in a state operating under a coastal zone management program approved by the Secretary of Commerce pursuant to the Coastal Zone Management (CZM) Act (see 33 C.F.R. 320.3(b)), the district engineer shall proceed as follows:

(i) If the applicant is a federal agency, and the application involves a federal activity in or affecting the coastal zone, the district engineer shall forward a copy of the public notice to the agency of the state responsible for reviewing the consistency of federal activities. The federal agency applicant shall be responsible for complying with the CZM Act's directive for ensuring that federal agency activities are undertaken in a manner which is consistent, to the maximum extent practicable, with approved CZM Programs. (See 15 C.F.R. part 930.) If the state coastal zone agency objects to the proposed federal activity on the basis of its inconsistency with the state's approved CZM Program, the district engineer shall not make a final decision on the application until the disagreeing parties have had an opportunity to utilize the procedures specified by the CZM Act for resolving such disagreements.

(ii) If the applicant is not a federal agency and the application involves an activity affecting the coastal zone, the district engineer shall obtain from the applicant a certification that his proposed activity complies with and will be conducted in a manner that is consistent with the approved state CZM Program. Upon receipt of the certification, the district engineer will forward a copy of the public notice (which will include the applicant's certification statement) to the state coastal zone agency and request its concurrence or objection. If the state agency objects to the certification or issues a decision indicating that the proposed activity requires further review, the district engineer shall not issue the permit until the state concurs with the certification statement or the Secretary of Commerce determines that the proposed activity is consistent with the purposes of the CZM Act or is necessary in the interest of national security. If the state agency fails to concur or object to a certification statement within six months of the state agency's receipt of the certification statement, state agency concurrence with the certification statement shall be conclusively presumed. District engineers will seek agreements with state CZM agencies that the agency's failure to provide comments during the public notice comment period will be considered as a concurrence with the certification or waiver of the right to concur or non-concur.

(iii) If the applicant is requesting a permit for work on Indian reservation lands which are in the coastal zone, the district engineer shall treat the application in the same manner as prescribed for a Federal applicant in paragraph (b)(2)(i) of this section. However, if the applicant is requesting a permit on non-trust Indian lands, and the state CZM agency has decided to assert jurisdiction over such lands, the district engineer shall treat the application in the same manner as prescribed for a non-Federal applicant in paragraph (b)(2)(ii) of this section.



Introduction to the USACE Regulatory Program
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WHEN IN DOUBT, CONTACT US!

We are available for technical assistance and pre-application meetings

Antilles Office General Email: CESAJ-RD-SA@usace.army.mil

Karen M. Urelius

Lead Project Manager for USVI, Antilles Regulatory Section
U.S. Army Corps of Engineers

Cell: 787-370-8359

karen.m.urelius@usace.army.mil

Jacksonville District Regulatory Webpage: https://www.saj.usace.army.mil/Missions/Requlatory

Jacksonville District Regulatory Division Sourcebook: https://www.saj.usace.army.mil/Missions/Requlatory/Source-Book/

National Webpage: https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/

US Army Corps
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